Introduction
The paper investigates some common descriptive and normative claims on why justice is and should be blind to our emotions, shedding light on how jurisprudence cast emotion in relation to law. In section two, focus is on what jurisprudence usually has to say about emotion. On the one hand, we find the claims of those who think law is emotionless like a machine, and objections of those who believe this to be untruthful. On the other hand, we find the claims by those who believe law might not be like a machine but should aspire to be more like one, and the objections of those who believe this to be undesirable. Thus we can say that the standard model of jurisprudence encompasses four possible configurations of our topic that correspond to four portraits depicting the legal decision-maker's relation to emotions. These are illustrated in section three. In section four, I explore the philosophical understanding of emotion behind the theses advanced by advocates and detractors of law's supposed or required detachment from emotive phenomena. The standard model relies on two broad theories of emotion, none of which can be uncritically assumed. On the first view, what really counts is reason. It may be unmerciful, but if justice is to be made, reason, being the very opposite of emotion, must come to the fore. Like anger is blind, so justice needs to be. We may call this perspective on law and emotion the wrath of reason. It builds on an irrationalist approach to emotion. On the second view, what really counts is practical reasoning, which cannot and should not be severed from emotions; instead, emotive intelligence should be developed through empathy. We may call this perspective the grace of sentiment. It builds on a cognitivist approach to emotion.
My overall aim is to provide an overview or a map of how jurisprudence thinks of emotion. This will hopefully show that law and emotion is an interesting field in its own right. My point here is to show that the contemporary philosophical debate may prove instructive for legal scholars. We need a better-informed and subtler approach to emotion than those prevailing today if we are to overcome the current state-of-the-art.
The Standard Model of Jurisprudence
How does the standard model -i.e. the textbook version of jurisprudence commonly fed to our students -understand the relation between law and emotion?
The Sound of Silence
Silence best describes the standard model. 1 Generic mention of the "sense of (in)justice" is made, often only to distinguish between law and justice; and to the "internal point of view" but a quick look at its various significances proves that the reference is to the "mental state" or "psychological ingredient" called belief -not emotion. Confusing emotion with how officials might conceive law's normativity is to catch a red herring. Some emotions might be mentioned but usually as mere relics of the past: Vengeful anger and honour-based retaliation are depicted as the murky origins of law. We recall how courts were instituted at the Areios pagos in Athens to limit vengeance being sought by the family members of the deceased, leading to the significant revolution that conferred upon the State the exclusive right to punish. We tell a similar story about how we abandoned the law of retaliation, although the talion adopting a view of the emotions, in line with many Western thinkers who have tended to view emotions as obstacles to intelligent action. 5 Some scholars believe this predominance of reason is due the prominent role played by legal positivism, often identified as a reason-centred theory. 6 The history of Natural law, however, offers abundant material as to why this characterisation is unconvincing: It is not because positivism and naturalism form an opposing couple that these two outlooks embrace different poles of the reason/emotion dichotomy. Naturalism casts justice as Recta Ratio. 7 For positivists and naturalists alike, rule of law has a distinctively rational flavour that rule of men lacks. 8 To put it succinctly with Aristotle, "he therefore that recommends that the law shall govern seems to recommend that God and reason alone shall govern, but he that would have man govern adds a wild animal also; for appetite is like a wild animal, and also passion warps the rule even of the best men. Therefore the law is wisdom without desire" (Pol. III, 1287a).
An objection, however, could come from those scholars conversant with the Law & Emotion movement (L&Em) who observe that "law and emotion scholarship has reached a critical moment in its trajectory."
9 Emotion has implications for judgemade law and doctrine, legislation, regulation, legislative programs, public policy in general. In a sense then, "emotion is everywhere in law."
10 Isn't silence on emotion just a relic of past scholarship? As this scholarship has been suggesting for a while now, law's deep commitment to rationalism has rendered us oblivious and illinformed about the emotions that infuse the life of the law -surprisingly, we may 5 The negative view on emotions prevailed from Plato to Darwin who, in The Expression of the Emotions, gave the impression that emotional expressions, while useful in the past, were similar to the appendix: a vestigial organ, left over from an earlier phase in our evolutionary history, no longer of any use. Richard A. Posner shares this idea: "our emotional repertoire" was suited to prehistoric conditions but "may not be as well adapted to the conditions in which we live today" (R.A. Posner, How Judges Think, Harvard Univ. Press 2008, p. 229), likening emotion to sex drive. This posture is being challenged today as a result of the empirical work done in other disciplines, exemplified by the growth of cognitive science, at the crossroads philosophy, developmental neuroscience, artificial intelligence, linguistics, evolutionary psychology, and anthropology. 6 For instance, Mortimer Sellars claims "many self-styled legal positivists fall prey to this technocratic fallacy" where "technocrats seeks to remove emotion from the law altogether by redefining legal reasoning as mere logic or deduction." See Id., Law, Reason, and Emotion (June 9, 2014). Available at SSRN: http://ssrn.com/abstract=2448000 or http://dx.doi.org/10.2139/ssrn.2448000 (quoting pp. 13-14). 7 Cicero, De Re Publica, III, chap. 22, sec. 33. 8 Rule of law derives from the distinction between "empire of laws" (rule by law) and "empire of men" (rule under men). This classical topos was developed in Plato's Statesman. See Platonis Opera, ed. John Burnet, OUP, Oxford 1903, 294a (here in Benjamin Jowett's trans.): The Stranger, says «in a sense, however, it is clear that law-making belongs to the science of kingship; but the best thing is not that the laws be in power, but that the man who is wise and of kingly nature be ruler.» The English formula is from Encyclopedia Britannica (Edinburgh 1771). More conventionally, «a government of laws and not of men» is from Marbury vs. Madison, 5 US 137, 163 (1803) . This characterisation of the "rule of law" includes both gubernaculum per leges and sub lege, the latter tending to get confused with constitutionalism. As known, Edward Coke used the concept in early 17 th century England to foreclose the participation of the King in deliberations of the common law courts. Cf add, since law basically shapes the affective lives of its subjects. Litigation, as we all know, is an intensely emotional, and tiresome, process.
L&Em has undergone rapid development, from a movement to allied with feminists and other critical scholars in challenging the notions of rationality and objectivity, to an interdisciplinary debate aimed at exploring many dimensions of human affection. Legal scholars re-discovered a range of passions in law.
11 "As legal analysts sought to learn more about the range of emotions they now perceived, they increasingly turned to fields outside the law, where inquiry into the emotions was better established."
12 Today, at least two bodies of legal scholarship challenge the primacy of the traditional rational-actor, law-and-economics approach to law and policy: 13 The first, taking a cognitive-psychological or behavioral economics approach, focuses on mental heuristics and biases that lead to departures from rational decision-making. This literature is voluminous and increasing.
14 The second line of legal scholarship focuses on the role of emotion in legal decision-making, whether by judges, juries, bureaucrats, legislators, or citizens. Likewise, L&Em scholarship departs from the traditional conceptions of law as rationality and its representatives have been labeled "new emotional realists." 15 Moreover, "law and neurosciences may be viewed as importantly allied with law and emotions analysis in recognizing the incompleteness of the traditional focus on the rational dimension of cognition." 16 The scholarship that goes under the label Law & Neurosciences, has been casting doubt on psychological assumptions made by jurisprudents and legal doctrine, especially in relation to criminal law, procedural issues, criminal responsibility, and use of technologies in the courtroom. Many thinkers claim the deliverances of our emotions can give rise to fast responses to the environment, involving little or no conscious deliberation. These "fast and frugal" 11 Among the affects that received attention there were not only the obvious emotions like mercy and the desire for vengeance, but also disgust, romantic love, bitterness, uneasiness, fear, resentment, cowardice, vindictiveness, forgiveness, contempt, remorse, sympathy, empathy, hatred, spite, malice, shame, respect, moral fervor, and last but not least the "passion for justice" itself: E.g. William Ian Miller, The Anatomy of Disgust, Harvard University Press, Cambridge (Mass.) 1997; Martha C. Nussbaum, "The Secret Sewers of Vice: Disgust, Bodies, and the Law", in The Passions of Law, cit., pp. 19-61. There are thus certain emotions that are specific to the realm of law, but also some that are specific to certain realms in law. Criminal law is one of the few areas of doctrine in which an examination of emotions (e.g. defendant acting in the "heat of passion", showing "remorse", the deterrence by cultivating shame among criminal offenders etc.) has been a standard feature of the doctrinal landscape. But L&Em contributes to showing that law and emotion form binominals relevant to many different contexts, where legal settings are affectively laden, such as family law, criminal procedure, torts, educational law, but also in settings where law nudges behavior through emotion, deemotivates through "neutralization" of emotion (e.g. administrative law) and so forth. 12 K. Abramst This new understanding has implied taking a step away from the view on emotions as irrelevant to law. It is however much disputed what norms of rationality this kind of emotive thinking conforms to, and how it relates to the more considered, pondered, kind of reason-giving that we ordinarily associate with legal reasoning. At any rate, these developments point to the importance of emotion in practical reasoning as has been shown by the contemporary debates on the weakness of will (akrasia), i.e. acting against one's own judgment about what is best to do. In parallel, the philosophical debate on emotion has been booming over the last decades as oldschool philosophy of mind was being challenged, 18 indirectly fueling the L&Em scholarship. In many fields today, bounded rationality is en vogue.
Even if we acknowledge how the intellectual horizon evolved, the objection we are examining is overcome as the very L&Em-scholars recognize that "mainstream legal academics have often greeted [this scholarship] with ambivalence"
19 so "broader agendas and stories have buried ideas about judicial emotion."
20 Jurisprudence rarely takes emotion seriously. Silence persists.
Emotionlessness in Law
What does the standard model say about passions? Essentially two things: That justice is, and should be, disconnected from its whims. The equivalence between justice and rationality largely passes through a cultural filter that associates passions with lack of autonomous judgement, partiality, preference, bias, and unfairness. The assumption is that emotion floods careful reasoning in a tidal wave of affect. While reason offers the Archimedean lever, emotion draws decision-makers towards the shadowy association with particulars. Let us try to spell out the well-known descriptive and normative claims in the standard model. They are associated with the iconographical tradition of a blindfolded lady justice, where the blindfold is a symbol of impartiality and stands for the lack of caprice that justice is said to either embody or that its advocates would like her to embody. They are also associated with the complex and uncanny metaphorical tradition of "legal mechanics." 21 17 It is easy to see how some basic emotions helped our ancestors to survive; the capacity for fear is very useful in a world where hungry predators lurk in every shadow. The American neuroscientist Joseph LeDoux (The Emotional Brain: The Mysterious Underpinnings of Emotional Life, Simon & Schuster, New York 1996) famously showed that the same neural mechanisms mediate the fear response in all sorts of animals, from pigeons to humans. He distinguishes between the high road in the sensory cortex and the low road, connecting sensory thalamus to amygdala, and leading up to different emotional responses. 18 Peter Goldie (ed.) The Oxford Handbook of Philosophy of Emotion, cit., p. 1: "Philosophy of mind in the Anglo-Saxon tradition was for long time preoccupied with the mind-body problem, involving such questions as how mental properties and events can have a place in the material world, and had little truck with the work of phenomenologists, much of which included insightful discussions on the emotions. (…) It was a tendency in Anglo-Saxon philosophy of mind (…) to assimilate emotion to other more familiar (and supposedly better understood) kinds of mental state such as belief and desire, leaving the feeling side of emotion to psychologists." 19 K. Abramst (1) Law is like a machine -It is essentially a matter of formal rationality; (2) Law should be like a machine -Its clockwork enhances legal certitude; Of course, the history of jurisprudence also provides numerous attacks on both these sets of claims. We find the objections of those who believe the descriptive claim to be untruthful and the objections of those who believe the normative aspiration to be undesirable:
(3) Law is not like a machine -It is seriously indeterminate; (4) Law should not be like a machine -It requires practical wisdom. This classification leaves us with opposing views in two key diatribes: the descriptive debate over the nature of legal reasoning and the normative debate over the preferred decision-making. Let us unpack the views on emotion that these claims build on.
Four Portraits
The standard model encompasses four ways of depicting the legal decision-maker's relation to emotions. To spell them out, four portraits may be sketched. Let me introduce them to you: Jean-Jacques the dispassionate lawgiver; Mr. Steiguer the breakfast biased judge; the selfless Hercules; and Solomon the empathic equity magistrate.
The Dispassionate Lawgiver and the Breakfast-biased judge
For our first character in the mainstream script of jurisprudence, law is essentially a question of logic and deduction (Zweckrationalität). Let us call him Jean-Jacques, in honour of Rousseau, whose législateur in Contrat social presents this typical emotive detachment:
22 "A superior intelligence beholding all the passions of men without experiencing any of them (…). This intelligence would have to be wholly unrelated to our nature, while knowing it through and through; its happiness would have to be independent of us, and yet ready to occupy itself with ours."
23 He shares anthropology with the bloodless Vulcan Spock. The pointy-eared half human alien from Star Trek has no emotions and therefore attains a superhuman degree of rationality. His decisions result from reason alone. Yet, in order to display truly superior intelligence, Jean-Jacques is not a psychopath able only to formulate and apply rules, deprived of the cognitive capacities involved in understanding what others are thinking and feeling. To this extent, he is not as computer. 24 He is not affectively mind-blind. He is 22 It does not matter if he is involved in legislation or application of law because the cognitive abilities remain the same. In the first case, he deduces from his understanding of the anthropology and situation of his subjects which constitution suits them best; in the second case, he deduces from the law which decision should be applied to the case at hand. 26 Exclusion from the community is the ultimate sign of the irrelevance of compassion (here broadly construed according to its etymology, cum-passion or sym-patheia): There is no need for the dispassionate lawgiver to feel with his subjects, merely knowing his Guinea pigs is sufficient. The legal reasoning of such a lawgiver is necessarily deprived of any affective elements that might give rise to partiality. It also builds on the idea that various parties' interests can be established objectively and that the optimal rational choice can be discovered.
Jean-Jacques is the legal version of the philosophical notion that moral reasoning is the process of discovering and applying a system of universal laws. This "uncreative" view of application is usually associated in Continental Europe with Montesquieu's bouche de la loi 27 and in American legal culture with Christopher Columbus Langdell, the putative father of modern legal education, who treated law as a science and legal reasoning as a deductive process. 28 Lurking behind this image is the omniscient judge and law conceived as a closed system that provides predetermined answers to the questions, without reference to external or non-legal elements.
Do notice that psychological realism is not the point here. This image of the lawmaker is grounded on the assumption that disencumbered deliberation not only is possible but a viable solution (at least for certain creatures). An explanation for this otherwise puzzling fact is that this decision-maker is not involved so much with reasoning as with reason-giving. Although the reasoning process might involve unreflected elements or intuitive hunches, post-hoc reason-giving does not. Those who refer to this model distinguish the question of how judges reach their decisions from the issue of how these decisions are supported, the point being that decisions need not be supported by reference to emotion.
On this view, emotion is superfluous. Feelings are irrational or perhaps just arational; and have no place in the justificatory practices that Jean-Jacques engages in. The context of discovery, in which the emotions might play a role, is simply irrelevant. The model focuses exclusively on the context of justification. Therefore, "this notion of judging is premised on a conception of law as unsituated in time and place."
29
Many find this un-situatedness unconvincing. 30 For detractors of Jean- 25 Lycurgus was not Spartan. He is saddled with inventing the Ewigkeitsklausel for the Spartanian constitution as he makes the city swear not to change any laws while he is in Delphi. He never returns. 26 He is said to be "working in one century, to be able to enjoy in the next" (J.J. Rousseau, Du contrat social, Book 2, chap. 7). 27 The reference is to Esprit des Lois, book 11 § 6 where the "English" model of the judge is described as different from the French model where discretionary margins of interpretation have an anti-despotic containment function in monarchical rule, due to the fact that the judiciary power is aristocratic and thus independent from the King yet moved by honour, "le ressort du gouvernment monarchique. Jacques' position, law is not mere logic; it is no machine, predisposed for a determinate outcome, predictable in its computing legal operations. The judge as the bouche de la loi offers a fundamentally flawed description of legal reasoning. The image of law as purified deduction is untruthful. There is no "view from nowhere." Rather, a whole range of extra-legal values, considerations and perspectives enter into legal reasoning.
There are all sorts of gradualist positions between, on the one hand, the extreme case of the judge who merely discovers a written law and applies it with the same level of involvement as the computer applying an algorithm, where -at least ideally -all outcomes are predetermined and; on the other hand, the random ordeal and/or arbitrary case-to-case decision-making of "substantively irrational law", i.e. what Max Weber called "the justice of the Khadi." However, theorists arguing against Jean-Jacques' position do not theorize legal reasoning in relation to formally irrational law, such as cases with trial by ordeal or oracle, where decisions are taken on the basis of tests that everybody recognizes as being beyond the control of the human intellect. Rather, detractors of formalism are interested in legal systems where decisions are taken on the basis of tests that are (supposedly) intelligible and within the control of the human intellect, yet that appear to escape it. Therefore, our second character in the mainstream script of jurisprudence is not the Khadi, but rather Mr. Steiguer, an embodiment of the position according to which that law suffers from indeterminacy and judges from biases.
In his work L'homme machine (1747), the materialist French enlightenment philosophe, Julien Offray de La Mettrie, tells the story of Mr. Steiguer from Wittighofen in Switzerland: He was "a bailiff" who was "the most upright and even indulgent of judges when fasting but was capable of hanging the innocent as well as the guilty when he had feasted." 31 Mr. Steiguer is an exemplary instantiation of the breakfast biased judge -symbol and embodiment of the theory also known as "digestive realism" that says that judicial decisions depend on what judges had for breakfast. positions. Digestive realism does not affirm that it is good (or bad) to decide upon a good (or bad) breakfast; it simply holds that judges are led to some decisions because of what they had for breakfast. Digestive realism tells us that non-legal factors typically determine judicial decisions, but it does not tell us anything about the outcome of the decision (would it favour the defendant or the prosecutor?). That nonlegal factors can influence decision-making is neither a radical claim, nor a claim susceptible of being easily falsified. More interestingly the position claims that for non-legal factors to determine judicial decisions the judge's mood would be important.
33
Moods are "background states that raise or lower our susceptibility to emotional stimuli." 34 Moods last longer than emotions -from several minutes to several hours. Germans have a special word for it: Stimmung. Mood-specialist Matthew Ratcliffe argues that unlike emotion, moods are pre-intentional, "nonconceptual bodily feelings" which provide "spaces of significant possibility."
35 On one hand, this explains why the causal connection between the mood and the judicial outcome, in favor of defendant or prosecutor, is underdetermined. On the other hand, we are not sure that mood really means mood. Some scholars insist that feeling states need to lack objects to be classified as moods (a person may be in an irritable or anxious mood for no identifiable reason, but to be angry there must be an object for the anger). 36 In the case at hand, the breakfast causes the state, which then is not a mood after all. It is more likely that the term is used as a synonym, or placeholder, for what Imre Lakatos called "influential metaphysics" (grosso modo the worldview a person has).
The judge's worldview, or that of any other person, surely includes a whole range of unarticulated, often uncritically assumed, opinions. Pretending that human beings can be disembodied, their opinions neutral, their character traits changed, their moods erased, their habits neglected, when they engage in deliberation and decisionmaking is so far-fetched that it needs no comment. But that was never Jean-Jacques' claim. "It would take Gods to give laws to men" says Rousseau. Jean-Jacques is undeniably like Mr Data in Star Trek who has an "ethical subroutine" implanted in order to understand others but who has no emotions of his own. In the debate between the dispassionate lawgiver and the breakfast biased judge, the latter makes the kill when it comes to psychological realism, but it is a hit beyond the target: All criticism that centers on the unconvincing psychology of Jean-Jacques fails.
Advocates of digestive realism have yet another objection against JeanJacques: The indeterminacy of law. Indeterminate are not merely rules, but also the sources of law and the very finding of legal material as relevant in a given case. The claim is that the multiplicity of legal sources renders the formalist pretence of 33 Giovanni Tuzet, "A Short Note on Digestive Realism", Revus, 2015, 25, p. 2, available at: http://revus.revues.org/3226: Moreover, "the descriptive claim is causal: It causally connects breakfast and decision. But the causal process is a bit more complex: It is likely to go from the quality of the breakfast to the judge's mood, and from this to the outcome of the case. (…) Suppose that the judge had a large, nice and completely satisfying breakfast: He would be in a good mood, but this is insufficient to predict his decision. You need to know in addition his attitudes towards defendants and prosecutors. (…) Digestive processes are bias-arousers: They trigger a process of bias-arousing in which decision-makers let their biases determine the outcome of the case in hand." 34 doctrinal determinacy an insidious falsity. 37 For Jean-Jacques' detractors, there are no easy cases; choosing the facts to be investigated is per se a potentially normative activity, or, at the very least, a question the nature of which need to be established. If "the authoritative tradition speaks with a forked tongue" 38 the choice among rules competing to control the case is the major source of doctrinal under-determinacy. Some seem to imply that the very judgment concerning the relevance of a source, or legal material, is indeterminate. This is a much more serious threat to formalism than Hart's admission of rule-indeterminacy or any admission that there are vague standards, such as reasonableness or good faith. 39 This indeterminacy hits the very facts. It is the framing of the relevance of certain facts that amounts to a discretionary exercise. Here lies Mr. Steiguer's breakfast bias.
I would like to suggest that the fact that a choice is made in considering a determinate factual aspect of a situation, or a person, as being relevant for activating a given legal category, like conferring a right or imposing a duty, does not necessarily entail that the choice is arbitrary, even though it may lie within the discretion of the law-maker to perform this choice. In other words, not any selection is discriminatory and not any choice amounts to discrimination. So it is still possible that the judgement of relevance is not after all a normative judgement, as advocates of Steiguer's model would have it, but it might be a perfectly sound judgement of reason. The inescapable reason for indeterminacy is the availability of multiple, potentially applicable doctrinal sources" thus making "legal doctrine hopelessly indeterminate not (or, at least, not primarily) because of the indeterminacy of discrete doctrinal sources but mainly because of their multiplicity;" so "fully appreciating the magnitude and depth of doctrinal indeterminacy (…) requires that we not look merely at one given rule. Rather, the main source of doctrinal indeterminacy is the multiplicity of doctrinal materials potentially applicable at each juncture in any given case." 38 Karl N. Llewellyn, "Some Realism about Realism", in Jurisprudence: Realism in Theory and in Practice, Univ. Chicago Press, Chicago 1962, p. 70. 39 As Llewellyn explains, in distinguishing between ratio decidendi and obiter dictum, judges can rely either on the rule stated by the previous court or on the legally relevant facts (or on both): Karl N. Llewellyn, The Bramble Bush [1930] The relevant facts are not treated as such, but are rather classified in categories that are deemed significant. But neither the selection of the pertinent facts nor their classification into categories is a self-evident or logically necessary undertaking. In all these ways, judges have significant discretion as to the question of how wide, or how narrow, the ratio decidendi of the case should be -that is, what should its scope be vis-à-vis other rules." 40 Consider e.g. what personal characteristics a person needs to have in order to enjoy an entitlement such as, say, voting rights. There are good reasons for claiming that age is a relevant criterion, but eye colour is not. Because it is possible to make an argument about age as a proxy for full legal capacity, intellectual maturity or moral autonomy required to make sense of the exercise of franchise, while no such argument is available for eye colour. There is no connection between political capacity and being, say, fair-eyed. So being fair-eyed is not a reasonable access criterion for franchise. But this is so, independently of any esthetical, moral or broadly normative assumption. In order to make this point, no specific normative or moral reasoning is required and ordinary, epistemologically sound reasoning is sufficient. The reasoning involved perhaps even boils down to calculating the consequences following from a premise. This can be done, without investigating one's normative preferences or what one ate for breakfast. This line of though is at the centre of the project I am currently developing: http://civissum.eu/index.html At any rate, the real dispute between Jean-Jacques and Mr Steiguer is not between those who think judges look at "facts" and those who think judges look at rules; and it is not between those who think that facts are construed and those who believe facts are given. Rather, the dispute is between, on the one hand, those who think judges look to formal legal rules to determine both the facts that are legally relevant and what the outcome is indicated by those facts; and on the other, those who think the judges look to non-legal information to determine which facts are relevant, and what should be done on the basis of these facts. 41 It is thus clear what positions are defended by Jean-Jacques and Mr. Steiguer respectively.
For admirers of Jean-Jacques, reference to emotion is superfluous. Similar to a distraction, emotion appears in the formalist account to be an irrational feeling, a mindless surge of affect; nothing that needs to be accounted for in the context that really counts, the justification of legal decisions. The law, like the heart, has reasons of its own. This "script has retained power despite its tension with (psychological) reality because it is anchored to an entrenched view of emotion. This traditional view holds that emotion is by its nature irrational, undisciplined, and idiosyncratic."
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For the opponents, emotions are not unimportant, but they belong to the nonlegal factors that impact on legal decision-making; emotion is assigned "membership in an undifferentiated 'arational' family, one including concepts as diverse as intuition, politics, and the Freudian unconscious (…). When realists did mean to refer to emotion, they did so in an undifferentiated fashion, simultaneously invoking the concepts of bias, prejudice, personality, temperament, will, and even creative activity" and "they therefore grouped emotion with whatever other influences felt similarly unknowable and uncontrollable." 43 In the tradition of digestive realism, the judge might be an emotional creature, but these emotions only materialize as unfounded beliefs and prejudices -less structured than the average post-hoc sentence required when justifying legal decisions -aroused by such a frivolous element as the breakfast menu. So when it comes to emotion, the breakfast-biased judge runs into problems: Law might be seriously indeterminate, thus introducing non-legal elements into the relevance criteria; but not all non-legal elements are alike. It still needs to be proven that reference to emotion would qualify as "non- Others broaden the scope so as to include in epistemic emotions feelings of anxiety that are said to play a critical role in rationality by signalling when gathering more information and deliberating about what to do is warranted. An unarticulated assumption in much work on emotions and law is that the emotive judge invariably tends toward sloppiness, bias, and irrationality. This is a problem in its own right.
Because the emotions that a judge may need to deprive himself of must be such that they do not include epistemic passions, or so-called non-standard emotions -from the more common curiosity and intellectual honesty, to the less frequently felt contemplative enjoyment. 45 There has been quite some debate recently over the role of empathy in legal decision-making, especially in American legal theory, pursuant to the debate following the Paradoxically, could Jean-Jacques be the one to adjust to less a-rational reference to emotion? He is aware that as lawgiver he needs to have a full understanding of the psychological workings of the recipients of his decisions; and such an understanding would include appreciation of our emotions. However, the potential role emotion could play for Jean-Jacques tends to be elusive. In fact, in this type of approach, emotion could be useful to our lawgiver only for cognitive purposes. "Cognitive empathy functions as a tool for understanding others; it seems to have no particular emotional valence. Empathy of this sort can be used for any purpose at all, including purposes detrimental to the person to whom it is directed."
47 Cognitive empathy might be essential in adjudication and legislation; but this is not the reason why judges are being praised for not yielding to emotion. This conception of empathy in particular, and emotion in general, is an overly restrictive conception. It frames emotion as either strictly irrelevant or as sort of belief (an unfounded belief, a bias, a prejudice). Yet, we have something else in mind when we speak of emotion in general and empathy in particular: Empathy is also about feeling with others. It implies a response that is not merely cognitive. 48 Whatever emotion is, it does not seem to be a mental mode immediately reducible to belief. Perhaps it is messier, as some suggest: "Emotions are probably the most complex mental phenomena as it involves all types of mental entities that belong to various ontological levels."
49 Neither Jean-Jacques, nor Mr Steiguer are able to see this.
The Selfless Umpire and the Empathic Equity Magistrate
The standard model offers another set of ideas from which distinct views on the role of emotion emerge. In this diatribe, two positions are cast as diametrically opposed, even though their objects do not entirely overlap; their disagreement thus being in part illusionary.
On the one hand, we find those who believe that a good judge should feel no emotion; if she does, she puts it aside. The rule of law in general, and legal certitude in particular, are best promoted by decision-making stripped of emotion. Law should be like a machine in that justice ought to be predictable. Judges should strive towards impartiality, not fall prey to passions that obscure judgment and instigate lopsidedness. To call a judge emotional is a stinging insult, signifying a failure of discipline, independence, and disinterestedness. Emblematically, we may refer the opinion of Joseph C. Hutcheson Jr., then a young lawyer and later a federal district court judge, who was so convinced of this view to declare that "if anyone had suggested that the judge had a right to feel, or hunch out a new category into which to 46 place relations under his investigation, I should have repudiated the suggestion as unscientific and unsound, while as to the judge who dared to do it, I should have cried, "Away with him!" 50 For these defenders of an imperturbable Lady Justice, justice should thus be blind to passions, lest it decays into its very opposite.
On the other hand, detractors argue against this position that being emotionally blind makes the judge a bad decision-maker. Good judging nurtures what has been called "judicial emotion", i.e. a judge's experience of a discrete, identifiable emotional state (such as fear, anger, happiness, sadness, surprise, or disgust) while performing her professional role. Typically, this position is circumscribed to hard cases, politically salient cases or -more traditionally -to equity, a kind of judging specifically requires phronesis, practical wisdom.
51
The disagreement is normative.
52 Frank insisted on this aspect: "I have no naïve notion that" a judge without any "emotional attitudes" exists, and "I have no desire to live in a society in which such sub-human or super-human judges exercised the power of judging." 53 Referring to a famous 1987 lecture by Supreme Court Justice William J. Brennan, where the latter engaged in a hymn to "passion,"
54 Owen Fiss rightly pointed out: "I do not believe Justice Brennan was (…) merely restating the obvious: Judges are people, and as much as they strive to be rational, emotion and passion inevitably creep into the judicial process (…). [He instead] celebrated passion as a factor that should enter the decisional process." 55 The way to prove (or refute) this normative thesis needs to build on different arguments than the arguments used in the first diatribe. That a normative ideal is hard to reach is no argument against it. Both positions share the understanding that emotions do have import on a normative level. They disagree, however, on its value. Here we find our third and fourth characters in our portrait gallery: Hercules and Solomon.
Conventional wisdom has it that judges should leave their personal predilections and emotional commitments behind as they ascend the bench. This view of emotion in legal decision-making is well-captured by Chief Justice Roberts wellknown umpire-metaphor, 56 in which judges do leave their emotions behind in designing the best solution to a case. A historical precedent of this view is Thomas 50 Joseph C. Hutcheson Jr., "The Judgment Intuitive: The Function of the 'Hunch' in Judicial Decision", Cornell Law Review, 1929, 14, p. 278. 51 Aristotle, Nic. Ethics, Book V, 1141b. 52 At a different level of analysis, however, the dispute is descriptive since it hinges on determining how reasoning occurs in relation to different types of cases, in accordance with Cardozo's observation that "legal scholars have been unable to agree over how much of the judicial decision-making process is reasoning, and how much is mere emotion." (Benjamin N Hobbes who declared in the mid-1600s that the ideal judge is divested "of all fear, anger, hatred, love, and compassion." 57 What is wrong with taking one's emotions to the bench is well formulated by Arthur Corbin: Judge-made law "grows up in the semi-darkness of ignorance and emotion," rather than "in the strong light of pure reason." 58 The risk of admitting emotive judges is that they are affected by the "prejudices and passions of common humanity." 59 Sympathies and animosities are part of human psychology but should play no role in legal reasoning: The "turn to passion" is a misguided attempt to curb uncertainty. 60 Our third character in the mainstream script of jurisprudence embodies this position: The selfless Hercules. 61 Unlike jurors or children, judges discipline themselves to respond to the problems before them with careful, linear rationality.
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Hercules may be gifted with human psychology, but is able to lift himself over and above certain parts of it: He does not get tired or fall prey to whimsies. Even though he might sympathize with one party, he does not let this influence his reasoning. Judges -being (all too) human -do feel emotion, but should, in so far as their professional activities are concerned, deprive themselves of their personal inclinations, just like the citizen in Rousseau deprives himself of his interest as a private individual when voting. In this sense, Hercules is selfless. Emotions do have normative significance: They should be disregarded in finding the right answer to a legal problem. Emotion is conceived as an add-on that should not be introduced into the rational process of justification. Hercules divests emotion without loosing himself.
To him, emotions are cast as subjective and fanciful; emotion works like taste -de gustibus. We might feel it but it should not matter, because like taste and flavours, emotions are impervious to argument or reason. It is a question of preferences. In a way, emotion here may be likened to a sort of desire that gives rise to an individual inclination. This way of casting emotion as an idiosyncratic element is the normative take on the topic in mainstream legal culture.
Yet, a different but still quite common take is the one offered by Solomon. He serves "to know wisdom and instruction; to perceive the words of understanding; to receive the instruction of wisdom, justice, and judgment, and equity; to give subtlety to the simple, to the young man knowledge and discretion." 63 He is no bloodless Vulcan, no faceless administrator. He asks for (and gets) "an understanding heart to judge thy people, that I may discern between good and bad: for who is able to judge this thy so great a people?" 64 The "great judge", like Solomon, has the personality traits of Plato's "man of kingly nature." 65 He rules against "unreasonable" laws set by the lawmaker and opposes the tyrant who is such in virtue of his stubborn inflexibility, his inability to see the "reasons" of others. 66 What the great judge does is to use equitas and pietas against ius strictum.
67 When applying the law strictly would deviate from justice, the intention behind the law or other substantial principles, 68 Solomon derogates. The "error" inherent in the law belongs originally to the legislator who, with or without intention, either failed to notice a particular set of circumstances, or deliberately overlooked them in the interest of framing a universal statement applicable to most cases. Consequently when the law is either silent or inappropriate before a particular case, Solomon interprets the law by applying what he would have legislated in the view of the present situation. Two circumstances define the scope of the claim that justice should not be blind to passions: Solomon works on (i) equity and is guided by his (ii) empathy.
Rooted in the Latin principle of aequitas -that "equals" the disparities between ius scriptum and ius aequum 69 -equity developed to make law more indeterminate. 70 Insisting on the individuality of the case and thus deploying imaginative exercises, epieikeia is a mean to correct the errors caused by rigid application of inflexible rules to a specific case (Aristotle, Nic. Ethics, Book V, 1137b). Set on the permeable line between carving out exceptions and creating rules, it concerns the production of norms inferred from particular cases, by negotiating between the universality of the law and the randomness of particular circumstances (1137b). This us why equity, in order to mitigate the rigour of the law, requires practical reasoning: Phronesis is not "practical wisdom concerned with universals only -it must also recognize the particulars; for it is practical, and practice is concerned with particulars. This is why some who do not know, and especially those who have experience, are more practical than others who know." 71 Solomon needs to be gifted with certain abilities: Empathic skills.
Solomon does not merely understand other people's motivations. He also feels for them, senses sympathy or compassion. 72 Advocates of Solomon hold that "our intuition, emotion and conscience are appropriate factors in the jurisprudential calculus." 73 The myth of dispassion "rests on two fictions: (1) that emotion necessarily leads to injustice, and (2) that a just decision-maker is necessarily a dispassionate one." 74 For many of them, empathy contributes to the justifiability of a decision: This is why "empathy and moral imagination, properly understood, are part of the solution to the problem of unaccountable judges interpreting indeterminate law, rather than part of the problem." 75 Empathy is a prerequisite for the phronetic abilities that characterize the nuanced judging equity deals with.
Emotionally impaired decision-makers are bad before such particular cases because this kind of judging requires emotive intelligence. 76 Those who, like JeanJacques or Hercules "knows" how humans behave, but are emotionally detached, are "less practical" in this activity. Hercules would not have resolved case of the twin mothers with such a resolutely illegal method, suggesting the division of the child. Solomon's ability to sense the mother's desperation at the mere prospect of the dead child is what guides his decision-making. His empathic skills enable him to choose sides in the dispute, whereas Hercules or Jean-Jacques would have been left, intellectually speaking, in the place of Buridan's ass. This is the meaning of the claim that "the ability to understand the goals of others is the essence of the art of judging." 77 Solomon enables us to grasp that "legal decision-making is enriched and refined by the operation of emotions because they direct attention to particular dimensions of a case, or shape decision-makers' ability to understand the perspective of, or the stakes of a decision for, a particular party. Efforts to exile affective response -a damaging outgrowth of historic dichotomizing -can produce legal judgments that are shallow, routinized, devaluative, and even irresponsible." 78 Do note that Solomon is unable to deprive himself of this empathic ability. Were he stripped of his phronetic skills he would not be Solomon. Emotion cannot be left behind as one ascends the bench. It is identity-defining, yet not a mere personal predilection. Solomon's empathy is not a subjective idiosyncrasy like a taste or a preference. It is not a distraction either. It is not sneaked into the otherwise linear process of reason-giving. It is what makes his judgement wise.
Just like advocates of Jean-Jacques and Steiguer use a fourre-tout notion of emotion, Solomon's advocates are also imprecise about what they mean: They say "emotion" but intend "intuition", "huntch" -a semi-or para-conscious cognitive skill that flows from experience; more exactly, from the phronetic wisdom of experienced people. 79 Emotion is synonymous with a full and true appreciation of social reality. A good example of such a position is Bandes who means that judges "make assumptions about" a whole range of things in which experience plays an important role: "How domestic violence victims or rape victims or victims of police brutality ought to act. They make assumptions about how pregnant women feel towards their unborn babies, how cops react to sanctions, how it feels for a 13-year old girl to be strip searched in the school principal's office, how it feels to be sent to the 'coloured only car' on the train." 80 Experience is necessary in order to even have intuitions about how other people feel in these situations. 81 When Joseph Hutcheson declared that judges "arrive at their verdicts by feeling" he was describing the mental process of "intuition." 82 When Holmes said "the meaning of a sentence is to be felt rather than to be proved," it is unlikely that he meant that his emotions tell him what words mean. He more likely was referring to intuition. 83 These "assumptions" or "intuitions" deriving from experience of one's own and other people's emotive lives may be unarticulated, but they have little in common with the strict irrationalist or subconscious view of emotion that others hold. It becomes clear why advocates of Solomon hold that "the traditional legal story casting emotion as stubbornly irrational is simply not true. Emotion's critical role in reflecting and enabling reason coexists with an ability to shape our experience and expression of it in accordance with a hierarchy of reasons." 
Four Views of Emotion
The way jurisprudence addresses our topic seems prone to adopt an over-simplistic view of emotion. The study of emotion's role has been hampered by the tendency to view emotions reductively, mainly as a set of quick, intense, uneducable, and unreflexive bursts of feeling. "It has been hampered by the failure to distinguish among several different sorts of emotive phenomena including (….) immediate reflex emotions, long-term affective commitments, moods and emotions based on complex moral and cognitive understandings." 85 We are now ready to conclude that there are, in the standard model, basically four ways of thinking about emotion:
First, emotion may be conceived as superfluous for understanding the nature of legal decision-making; this is so because justice is about formal rationality and judging is essentially reason-giving. Emotion, conversely, is conceived as an irrational feeling: It is like a distraction. This is the idea of emotion behind the common claim that justice is blind to passions.
Second, emotion may be conceived as an extraneous factor impacting on legal decision-making; this is so because law suffers from serious indeterminacy, not merely semantically but in the very selection of the relevant material. This opens the floodgates to all kinds of opinions, drives, urges, and desires that affect decisionmakers. Emotion is here conceived as a false or uncritically assumed presupposition: It is like a bias. This is the idea of emotion behind the claim that justice is not blind to passions since judges, set to determine intrinsically indeterminate law, are biased.
Third, emotion may be conceived as belonging to the personal predilections that judges should leave behind as they ascend the bench. This is so because justice ought to be predictable and judges should strive towards impartiality, while passions obscure judgment and instigate lop-sidedness. In order to live up to the rule of law, the principle of legality and certitude, decision-makers ought to, as far as possible, disregard their emotions. Judges should not let their subjective idiosyncrasies influence their decision-making. Emotional detachment is a requirement of impartiality. Emotion is here conceived as a preference: It is like a taste. This is the idea of emotion behind the common claim that justice should be blind to passions.
Fourth, emotion may be conceived as essential to the practical wisdom required for good judging. This is so because (a certain kind of) judging requires practical reasoning, not merely formal deduction. This is paradigmatically the case of equity. Here empathy has an important role to play, in mitigating the rigour of the law. Emotion is conceived as a cognitive ability: It is similar to a skill. This is the idea of emotion behind the common claim that justice should not be blind to passions, lest it decays into its very opposite.
At the core of all these four positions there are thus different views of emotion:
(1') Emotion is a feeling (2') Emotion is a bias (3') Emotion is a preference (4') Emotion is a skill These four views of emotions can be traced back to two major philosophical understandings of emotion that we shall examine next.
The Wrath of Reason and The Grace of Sentiment
Let us turn to the understanding of emotion that grounds the theses of the advocates and detractors of law's supposed, or required, detachment from emotive phenomena. The descriptive and normative accounts of emotionlessness in law in the standard model rely on two broad theories of emotion: The irrationalist approach and the cognitivist approach, none of which can be uncritically assumed. 86 The philosophical 86 Today we find theories of emotion that blur the divide between the irrationalist and the cognitivist approaches. debate on emotion may prove instructive for legal scholars as well. Let us briefly describe these broad theories of emotion so we can connect them to our four portraits of judges.
4.1.The Wrath of Reason
The first understanding of emotion revolves around a set of assumptions casting reason as the opposite of emotion in a rigid dichotomy of the modalities of the human psyche. This understanding hinges on an irrationalist approach.
Reason is the charioteer that must guide the soul to truth, thus conducting and ruling over both moral instincts and irrational appetites. 87 The irrationalist approach considers reason to be the natural ruler of our chaotic, unruly emotive life that makes us wantons at whims of concupiscence and unconscious impulses. Here "the passions are cast like foes to be subjected or defeated, neutralized or de-potentiated trough extenuating civil wars of the Will (…). Never as something to comprehend." 88 On the one hand, we find the untameable, inaccessible feelings and instincts; and, on the other, we find mature, deliberative knowledge. The advocate of the irrationalist theory of emotion might say of emotion what Kant claimed about inclinations (Neigung): "It must (…) be the universal wish of every rational being to be wholly free from them." 89 Both Kantian and utilitarian ethics adopt versions of this dichotomised account; it can be traced to a well-developed strategy in traditional ethics: Stoicism. This position is still held today by those who see emotions as responses part of our evolutionary heritage, which we would be better off without when deciding what to do. 90 Reason and emotion belong to opposite constellations of meaning. 91 Reason and emotion are thus conceived as "constraining pairs of descriptors such as biasedunbiased, nonrepresentational-representational, noncognitive-cognitive, caused by external stimuli-responsive to reasons, physiologically based-cognitively-based, motivating-motivationally inert, and so on." 92 Rationalism and Romanticism alike require this dichotomy.
This first approach to emotion allows different explanations of what normative judgments are and how they are made. It is a theory compatible with many models of moral judgement. No specific meta-ethical position needs to be assumed. The irrationalist view of emotion is compatible with a rationalist model of decisionmaking, 93 according to which we reason first, then we feel emotions. One may believe the psychological account that claims that emotions arise as a consequence of reason, yet keep on embracing an irrationalist view on emotion. The same goes for the socalled intuitionist model that says that emotions constitute intuitions about what is right and wrong and that we use these intuitions to make our judgments; reason then follows to provide post hoc rationalizations. 94 Advocates of the irrationalist understanding of the emotion may also embrace a dual-process model, 95 according to which normative judgments are occasionally driven by emotion and occasionally by reason. In fact, most thinkers who believe in the 'imperial power of reason' have no problem admitting 'empirical sentimentalism' as a descriptive theory about how (most people) make up their minds: To the contrary most philosophers classified as ethical rationalists would hardly be surprised to see that experimental subjects are governed by passion rather than reason.
This approach to emotion is mainstream in Jurisprudence. Here, what really counts is rational thought: It may be tough, but if justice is to be made, reason must come to the fore. Like anger is blind, so justice is: We may call this perspective the wrath of reason. The name is suggested by another blindfolded woman who often appears in same iconographical tradition that attributes the blindfold to Lady Justice: Wrath, or blind fury.
Canonical passion of the Ancients 96 and deadly sin, Wrath actually gave "the attribute of blindness to all passions since it was considered paradigmatic of passion in itself." 97 The irrational account of emotion often sees blind fury as typical of emotions in general. This idea of vision and passion is at the root of the conception of passion as biasness. The passions are "excessively clear, but not distinct, capable of increasing the size of their objects but not to focalize them in their peculiarity." 98 Reason circumscribes, distinguishes, and searches for specific causes, while passion seems to work like a synecdoche with a logic typical of pars pro toto or symmetrically totum pro parte. Not being able to see and desire the correct proportions, hence to distinguish various parts, is the very mark of injustice. 99 No wonder then that justice needs to be kept away from the passions that have the ability to distort.
There are, however, different ways in which emotion can distort: (i) It may distort because it drives attention away, like an itch that keeps me from attending a task. This is the way in which emotion may be understood as a distraction from formal deduction; according to a view that equates emotion to feeling, a bodily modification, distracting one's higher cognitive abilities.
(ii) It may distort because it prevents the open-mindedness associated with considering all sides of an issue, like a preconception that keeps me anchored to tradition or false believes of which I am ignorant and that I am unable to tweak. This is the way in which emotion may be understood as a bias surreptitiously introduced into deliberation, according to a view that equates emotion to an unconscious impulse, an irresistible compulsion, an unconsidered association, or an unwarranted assumption of which I am substantially unaware and towards which my attitude remains uncritical and incapable of changing.
(iii) It may distort because it tends to promote lop-sidedness, favours partiality, taking sides, getting impassioned about something. This is the way in which emotion may be understood as a personal preference, according to a view that equates emotion to a taste, a desire, an urge.
These three different ways of having passions distorting reason can be traced back to the first three of our portraits of legal decision-makers:
Jean-Jacques the dispassionate lawgiver adopts this first idea of emotion (i). For him, emotion is a distraction from formal deduction. To spell out the idea in philosophical terms, he adopts the concept of emotion defined as a consequence of a bodily modification. This theory owes its ancestry to the work of William James who argued that the emotions are bodily feelings or perceptions of bodily feelings.
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Emotions are here affective states pursuant to bodily changes. James accepted the empiricist view of emotion as a feeling, but reversed the order of events in explaining an episode of feeling: "According to common sense, a person perceives a charging bear, for example, feels fear, blanches, and runs, whereas, on James's account, the perception of the charging bear causes the person to blanche and run, and the feeling of these bodily movements is the fear."
101 On this account of emotion, different body movements give rise to different emotions. A creature having another body would be emotionally endeavoured in a different fashion. For James, emotions are epiphenomenal. They are the products of bodily changes, but they do not themselves cause any action. This is the case also for Jean-Jacques. Like emotions for James, passions for Jean-Jacques are irrelevant in explaining the "springs of action." Emotions have no motivational force. They do not cause any action in him. This is explained by the fact that he needs not have the same body as his legal subjects. He must understand them, but he may obtain this information by knowing about their bodily changes and emotive reactions (empathic in an epistemic sense); he does not need to share these emotions (empathic in a moral sense, or sympathetic).
A problem with this view is that it sacrifices the motivational force of emotions that is generally held to be important when explaining human action, but since Jean-Jacques need not have a human body we may bracket this issue. Another problem is that there can be no emotions of which we are unconscious. If emotions are feelings, we are necessarily conscious of them; they must be transparent to us. In fact, while perhaps we might unconsciously emote certain passions -unconscious love, fear, envy etc. -it makes no sense to speak of unconscious feelings. Feeling expresses its own state but is not directed towards any other object. Since it is a mode of consciousness one cannot be unconscious of it: There are no unfelt feelings. 102 This brings us to Mr Steiguer.
Our breakfast-biased judge adopts the second idea of emotion (ii). For him, emotion may be understood as a bias that creeps into deliberative practices. He is unmindful of how his own breakfast impacts on his victims in court. To spell out the notion in philosophical terms, he adopts the concept of emotion developed by Sigmund Freud: Emotion can be an unconscious impulse, an irresistible compulsion or urge. 103 This Freudian view is most clear in Jerome Frank. 104 Freud took emotions to be states of mind we are conscious of through the feelings that manifest them. Emotions are not feelings, they are merely expressed by feelings. He was looking to explain feelings that have no obvious organic cause and found the explanation in the theory of repressed emotion, where we are unconscious of the emotion that only shows itself through a feeling that seems inappropriate to its object. Emotions are understood as intentional states of mind, not epiphenomena. They cause actions and maintain motivational force even if we are unaware of them. These "imperceptible emotions" 105 are those having greatest impact on our will because they are those of which we are unaware -just like the bias afflicting Mr Steiguer.
The selfless Hercules adopts the third idea of emotion (iii). Emotion for him is an ineffable, unintelligible, eminently subjective experience, like a personal preference, predilection or taste. Like in the Romantics, the taste-theory of emotion builds on an irrationalist account where emotions are fundamentally at odds with reason. Like for the Romantics, the taste-theory believes the secrets of sentiment are best unlocked by poetry, not science. The strength of this position is that it makes sense of cultural and individual variation in emotional climate that cognitivist and generally objectivist theories sometimes struggle with. Also, this view may also explain why appealing to feelings offers a way to make people change their mind without having to provide good arguments. But, at a closer look, it is a rather shallow notion.
One serious problem is that emotions are intrinsically social phenomena: Although preferences differ from person to person, the fundamental causes behind the adoption of a preference such as causing joy or distress may be common to us all. This is the very point of learning from other people's experiences. Evolutionary psychology and anthropology have long been engaged in proving that basic emotions constitute a universal language, pan-cultural amongst humans, shared with non-human animals. 106 A basic emotion is of rapid onset, and lasts a few seconds or a few minutes. Common examples include joy, distress, anger, fear, surprise, and disgust. Emotional expressions, associated with these basic emotions, would not differ from culture to culture but would be more similar to breathing. Of course, that human beings share the same basic emotional repertoire does not deny the fact of different cultures can produce human beings with different emotional settings. Every culture has its own rules that defined the socially acceptable forms of emotional expression. 107 But this just stresses the point being made here: Assuming emotion to be a mere individual predilection is badly off the mark. Moreover, Hercules' idea that emotion constitutes an add-on that a person may remove at will is problematic. Many hold emotion to constitute a general mode of the mental system, one of which we are not able to undo ourselves at will.
Moreover, considering that a lot of today's decision-making processes are made by groups of people and not single law-makers, the social dimension is likely to be held increasingly relevant. It is unwarranted to reduce emotions to individual idiosyncracies since we need to understand the social, public and collective dimension of emotive features: This is key to understanding the impact of emotions of social settings and the feedback effect of institutional arrangements on emotive displays. 108 Regardless whether one prefers to think of emotion as a bodily feeling, an unconscious drive or a subjective inclination, the fact remains: Jean-Jacques, Mr Steiguer and Hercules all adopt a broadly irrationalist approach. This leaves us with Solomon: What is the idea of emotion that our fourth judge adopts? Our empathic equity magistrate has a quite different understanding of emotion.
The Grace of Sentiment
The second understanding of emotion revolves around a set of assumptions that avoids casting reason as the opposite of emotion in a rigid dichotomy; instead, the modalities of the human mind are presented in such a way as to render emotion as form of knowledge, an instrument of information, a vehicle of inference. This understanding hinges on a cognitivist approach. It is more subtle, but no less problematic.
From the cognitivist outlook, the poles of reason and feeling form a gradualist structure, a continuum, in which emotions must be analysed and contextualized, and cannot be ushered away as mere irrational outbursts. Much is to be gained from the psychological etiology of our moral sentiments. This outlook challenges the dominant assumption that the passions play no beneficial role in deliberation. It puts emphasis on the role of rhetoric and persuasion that (contrarily to the first outlook) are not merely tools of "sinister interest" but potentially informative practices. 109 It often draws attention to particularism or contextualism in decision-making, and emphasizes less universalizable principles and hardcore rules than the first approach.
Another important aspect of cognitivist theories of emotion is that they are specifically linked to practical reason. Emotions, like other cognitive states, belong to intelligent thought and action. Emotions carry information about the objects they are directed towards. Consider the conscious person who acted wrongly: The feelings of guilt carry informative content about the person's actions. Emotions are on a par with beliefs, judgments, decisions and resolutions. They need to have propositional content and can be warranted or unwarranted, justified or unjustified, by the fact that the evaluative judgment in which the emotion consists, either in whole or in part is "fitting." 110 Also, the cognitivist approach considers emblematic the emotions that have import for practical reasoning, elevating to paradigmatic emotions a specific class of emotions known as higher cognitive emotions 111 -typified by love, guilt, shame, embarrassment, jealousy, pride -that are fundamentally social in a way that basic emotions are not. They are longer lasting and culturally more diverse than the emotions one typically finds on the opposite side of the spectrum of emotional complexity, where we find emotions closer connected to sensations such as horror and disgust.
Law often deals with higher cognitive emotions: Emotions that have import for law are, we are told, of a 'higher standing' -both in the sense that there are specifically justice-related passions (the very sense of justice of course, but also epistemic virtue-related emotions such as curiosity, etc.) and in the sense that most emotions discussed by lawyers are reason-sensitive attitudes (unlike, say, startles and phobias).
The cognitivist approach models its understanding of emotion on these higher cognitive emotions because it adopts an intentionalist stance: Emotions, like conscience, are necessarily about something. This is specifically what distinguishes sentiments from sensations, emotions from bodily feelings.
112 "Feelings that express emotions are, then, important to differentiate from sensations that merely register 109 Language is one of our foremost emotive technologies. Few scholars have taken this perspective seriously, investigating "emotive" argumentative strategies such as ad hominem, ad baculum, ad misericordiam, ad populum, that may be weak arguments, but not necessarily fallacies. See e.g. Douglas Walton, The Place of Emotion in Argument, Penn State Univ. Press, University Park Pa. 1992; Id., Fabrizio Macagno, Emotive Language in Argumentation, CUP, Cambridge 2014. 110 The fittingness or adequacy of the evaluative judgment is often used to distinguish one type of emotion from another: Intentionality is here key to understanding different forms of emotion. When you feel contempt you judge the object of your contempt to be unworthy of your esteem in view of that person's behaviour; when you feel angry you judge the object of your anger to have injured you or your interests by behaving in a specific manner. The intentional world-directedness of the emotion enables the distinction between contempt and anger. 111 See Paul Griffiths, What Emotions Really Are: The Problem of Psychological Categories, University of Chicago Press, Chicago 1997. Higher cognitive emotions, such as love and hate, differ from basic emotions such as fear and disgust, in many ways. They are not automatic and fast as basic emotions; nor are they universally associated with a single facial expression. Higher cognitive emotions involves much more cortical processing than basic emotions. While basic emotions are largely processed in subcortical structures buried beneath the surface of the brain, mediated by a set of neural structures known as the limbic system, higher cognitive emotions are associated with the areas of the neocortex and some believe that they thus are more capable of being influenced by conscious thoughts. 112 Jesse J. Prinz, "Constructive Sentimentalism: Legal and Political Implications" in J.E. Fleming (ed.) Passions and Emotions, cit., p. 7. some physiological disturbance. The latter, being symptoms of bodily changes, do not concern anything." 113 Mere sensations (say, shortness of breath) are deprived of intentionality, if unconnected to emotion (say, fear). Emotions necessarily concern something and this something constitutes the evaluative judgment that the emotion contains.
This second approach is rooted in Ancient philosophy, perhaps more specifically to the Stoics. 114 But it has witnessed a recent upswing with (neo)sentimentalism. 115 Emotion, here, is generally understood as "action-directed, cognitive states of the body." 116 What is attractive in the theory is the idea that emotions are cognitive world-directed intentional states. 117 Today this understanding prevails among philosophers who studies emotions. 118 Many cognitivists think that emotions can fulfil an epistemic function and help us question our existing reasons. 119 Wise agency does not exhaust itself in the rational guidance of isolated actions at singular moments, but shows itself in the ongoing cultivation and improvement of reasons for action over time. Conceiving emotion as cognitively valuable for improving our casuistic database fits well with Solomon's idea that fine-tuning emotive intelligence is useful for the judge to become more experienced.
Even if it seems more sophisticated than the first approach, the cognitivist approach is vulnerable to some important objections. If the cognitivist theory of emotion is correct, and emotions have propositional content besides intentionality, the states of mind that emotion consists in need to have an essential cognitive element. This requires of the emoting subject to be capable of grasping and affirming propositions and/or concepts. Therefore one must have acquired language. It is often noted that law presupposes that we are linguistically competent, acculturated, and norm-guided adults. But it implies that it excludes from the range of deliberating subjects babies and beasts who do not, according to the tenets of the cognitivist approach, feel emotions. Yet we do observe emotional reactions even in creatures that have hardly any imaginative or intellectual capacities.
In this second broad understanding of emotion, what really counts is practical reasoning, which cannot and should not be severed from emotions; it is instead the result of an emotive intelligence that Solomon manifests in making judgments that embody what we may call the grace of sentiment.
Conclusion
This paper has offered a map of the main ways jurisprudence understands emotion. An effort was made to shed light on some unarticulated assumptions about emotion in the standard model. Four modes of relating to emotions were found; two descriptive positions and two normative positions. Each position held, albeit implicitly, a different view of emotion. These four views could be traced back to two major theories of emotion: The irrationalist and the cognitivist approaches. In these broad approaches to emotion, more specific concepts of emotions -in terms of feelings, intentional states, cognitive content -were highlighted. We could thus appreciate the conception of emotion held by those who sustain that:
(1) Justice is blind to passions: Justice is about formal rationality, whereas emotions amount to feelings and sensations. (2) Justice is not blind to passions: Detractors argue against (1) that law suffers from indeterminacy and judges from breakfast biases that manifest themselves in unconscious emotions. (3)
Justice should be blind to passions: Justice ought to live up to the rule of law, whilst passions instigate partiality because emotion is a subjective preference. (4)
Justice should not be blind to passions: Detractors argue against (3) that equity requires practical reasoning, where emotions are similar to skills. No matter if you defend (1)-(4), you are likely to rely on a notion of emotion that requires major qualifications and would profit from engaging with the ongoing philosophical discussion. There is much work to be done on the reciprocal interaction between emotion and institutional design: How emotions sustain and impact on social structures and how these arrangements shape the display of emotions should interest legal scholars. Legal effectiveness depends on interiorisation of norms to a large extent. To take on some of these daunting challenges, jurisprudents today need a better grasp on emotion in law.
